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ADVERTISEMENT.

WHEN the Author publithed the firft volume
of this work, he fuppofed, from the appearance of
the materials which he had colle@®ed, that they
would be fufficient for two additional volumes;
he has, however, been able to comprefs them

into one, fo that the prefent volume completes
‘the work.

-‘—

TOWER, Sept. 1, 1794;

Where the laft Chapter was written, during the

. Author’s confinement on a warrant of com-
nitment for High-Treafon.
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A
TREATISE

ON THE

_-_.___<._—._'___..'_<
-

LAW OF CORPORATIONS,

CHAP. I

-

OF CORPORATIONS CONSIDERED IN RESPECT TO THEIR
INTERNAL CONSTITUTION.

S;acrlén VIIL.

Of Elettions in Gorporations.

‘W HERE a colle@ive body of men, having one common
-intereft, find it neceffary to delegate the management of
" théir affairs to particular individuals, the appointment of
thofe individuals muft, previous to any particular confti-
tution, naturally and neceflarily be by the ele@ion of all
the members of the community ; fo that, where a corpo-
| ration has grown up by length of time, without a charter,
Vor. II. B . of

A




2 THE LAW

of which there are numberlefs inftances, though in every
fuch cafe, by fittion of law, a charter is fuppofed, we may
conclude that originally all elettions were made by the
body at large : and however it might be-found convenient
to delegate to the heads of the corporation, when fo chofen,
the appointment to.the mere minifterial offices, it feems
- difficult to explain how the appointment of the heads
themfelves fhould have come to be in the power of any fe-
leCt body : yet, in fa&, we find that in many corporations
by prefcription, the body at large has, by long continued
cultom, been totally excluded from a voice in the choice
of the principal members(2). And, where it is not im-

probable, that the right of elettion had continued long in.

its original and natural channiely we find not a few in-
ftances of its being abridged by fubfeqent charter, and
the whole power of the corporation thrown into ‘the hands
of a felet body (4).

IN corporations by prefcription, the time and manner of
eletion, and the qualifications, both of the electors and of.
the perfons to be eleéted, depend principally on cultom ;
and in corporations by charter, on the provifions of the
charter.—But it has been faid (¢), that if a charter by
which a corporation is ereCted make no exprefs provifion
for continuing the fuccéffion, the corporation will be dif-

. folved on the death of the firft members of the governing .

part, as if a charter ere® a corporation to confift of a
mé.yo_xj_, twelve aldermen and commonalty, and nominate
the firft  mayor and aldérrpéﬁ, but llay nothing about the
election of a new mayor and aldermen on the death of thie
old; in fuch 4 cafe, it is faid, there can be no new election,

(2) Vid. Miller on G&vemment, 404, 40 5..'
(&) Vid, Haddbck’s cafe, Raym, 435  (¢) Vid.- 3 Mod, »3.
- but




.3
OF CORPORATIONS. 3

hnt'when\ the mayor and aldermen die the corporation will
be diffolved. .

T HIS 0pmlon feems to’ have arifen from a note at the
end of the cafe of Dungannon, m Ireland, reported .in that
hook of reports which is known by the name of Sir Edward
Coke s twelfth report (a). - The ng conftituted the
town of Dungannon a free borough and further  willed,
declared, and ordamed that the inhabitants of the town
aforefaid fhould be one body corporate, by the pame of
Provo{’t twelve Burgeﬂ"es and Commonalty of Dungan-
non, and by the fame name might 1mplead and that they,
the aforefard provo{t and burgeﬁ'es, and their fucceffors,
{hould have the power of electing two burgeffes to parlia-
ment :”>—The que{hon fubrmtted to the judges on this
cafe was, whether thls grant of eleCtion of burgefles to
parhament was good becaufe the power was given to'the
provoft and burgeﬂ’es, who were part of the corporation
only, and not to the provoﬁ burgeﬁ'es and commonalty
at large.—The reporter is not fatisfied with ftating the
opipions and decifion of the ]udges on this queftion; but
adds frorn himfelf, ¢ and note, all the new corporations
were of the fame form, and in none of them is any claufe
to ele& new burgeﬂ‘es, fa tlmt wbm tbaj{r qf tbe modern bur-

gg[és die, -tlm _power to eleé? burggﬁ: is.gane.”’~—That is,

the power to to ele& purgeﬂ'es go ferve in parliament is gone
: after the death of the burgeﬂ'es appomted by the charter
from whrch he mamfeﬁly intimates, that the corporatron
had no power to. ele& _new bmgeffes in the room of any of
the twelve who fhould happen to die, .

How this is to be reconciled with the maJum « that it
is neceflarily and infeparably incident to every corporation
to have perpetual fucceflion, and that therefore all aggregate

" (a) 12 Co. 120, 121, ,
B2 . corporations

e

.
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corporations have a power, neceffarsly i}nplied, of ele&ing
members in the room of fuch as are removed by death or
otherwife’’ (a), .it is difficult to fay; and yet this maxim
has generally obtained, and the cafe in which it appears to
have been firft laid down, has been confidered as authority.
‘This is the cafe of Hicks againft the town of Launcefton,
which is reported in Roll’s (5) abridgment, in words to
this effe&t: if the King create a coporation of a mayor
and eight aldermen, with a claufe in the charter, that on
the death or removal of any of the aldermen, the mayor
and other aldermen, or the major part of them, may, within
eight days next after the death or removal, elet another
alderman in his place; in fuch a cafe, though no ele&tion
be made within eight days after the death of an alderman,
yet they may elect one at any time afterwards, fir the
power of eletion is incident to the corporation, and ancient
corporations have no fuch claufe giving power to elect, and
this affirmative power to elet within eight days, does not
take away the power implied as incident to the corporation.”

IT is to be obferved, that the whole corporation in this
cafe, as it is here put, confifts of the mayor and eight al-
dermen only, and has no other component parts; on which
fuppofition the incidental poweér of eletion, if it exift at
all, is properly attributed to the mayér and furviving alder-
men.—But if the corporation had been- ftated to confift of
a mayor, eight aldermen and commonalty, and the power
of eleftion given to the two firft component parts, exclu-
five of the commonalty, I apprehend the maxim would
have been mifapplied; becaufe, if the power of eleQion &¢
" incident, it muft be incident to the whole corporation, and
not to a felect body.

(a) Vid. vol. 1, p. 69.

(5) 1 Rol, 514. Vid, the fame cafe cifed as to another pomt, vol. 1.

P. 326,
: ‘THAT
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THAT it is incident, there is little doubt, both from the
nature of the thing and the authority of this cafe, notwith-
ftanding the dif7um before mentioned to the contrary : but it
feldom happens that it canbe putin execution, becaufe
corporations by charter being the mere creatures of the
charters which conftitute them; and corporations by pre-
{cription being regulated by long continued ufage, which
is equivalent to a charter, the power of election muft
be exercifed under the modifications of the charters or ‘the
ufage; and in moft corporations of both kinds, both the
power of ele@ion and the capacity of being elected are
confined to perfons of a particular defcription; fo that
when by accident there is no longer a fufficient number of
thefe perfons to make a regular election, the power of elec- ‘
tion is gone.

THERE cannot properly be any eletion to an office
which is not actually vacant; though it may be a practice
in fome places to choofe a perfon before hand, which may
be called an inceptive 'eletion, and on the death of the
predecefor, to admit the perfon before'nominated, which
completes the eleftion: but fuch an inceptive eleétion is
not binding on the eletors: and when the vacancy really

happens they may ele&t another.
DRr. Owen applied for a mandamus to be admitted 3

prebendary in the church of St. David’s, and fet forth a
cuftom, that the prebendaries, when all the places were
full, ufed to choofe a fupernumerary, who on the death of
_ the next prebendary was admitted: he ftated that he was
chofen a fupernumerary in the year 1658, that A. B. one
of the prebendaries, was fince dead, and that Dr. Stainoe
was admitted inftead of himfelf.—The court held the cuf-
tom to be nugatory and void ; and would grant no manda-
mus on the principles above ftated (a).
(a) Skin. 4s.
B3 - IF
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IF the eletion of a p‘articular pﬁ’iccr be, by ancient
charter, vefted in one body, a fubfequent one cannot of it-
flf alter the mode of eleCtion ; but if the fubfequent char-
_ter be accepted by the corporation at large, or if they
acquiefce under it, and act in conformity- to it, which is
evidence of acceptance, the latter mode of eleion ns
valid.

By a charter of Henry 4, it was granted, that the may-
or, aldermen, and citizens of Norwich, might ele&t two
to be fheriffs of that city ¢ Charles the fecond, in the
18th year of his reign, by his charter granted, that the
mayor and aldermen might elect one theriff, and the citi-
zens the other.—The fubfequent elections were made ac-
cording to the provifions of the latter charter, and were
held good by the opinion of two juftices againft one (a).

THE privilege of eleCtion may be in one body, and the
privilege of approbation in another: thus the privilege of
eleGion to the office of alderman in London and in Nor-
wich is in the ward, and that of approbation in the mayor
and aldermen : but if the mayor and aldermen reje&, with-
out reafon, one chofen by the ward, a peremptory manda-
mus will be granted to admit him (5). |

IT hasbeen feen (c), that where there is no claufc en-
abling the mayor exprefsly to hold over, ghat powet is not
incident to his office: in this refpet he differs from thofe
officers who are ufually chofen for life, but may.be directed
to be chofen annually ; for in this cafe, if there be no elec-
tion at the end of the year, the former are to continue till
others be chofen.—ln the cafe of Truro, in Cornwall (d), -

(a) Skin. 5§74, 5, 7. Holt, C. J. being one of the two. Vid.
vol. 1. p. 67, 68. (b) Vid. 2 Salk. 436
(¢) Vid. vol.'r. p. 376. - |
(d) Footv. Prowfe, mayor of Truro. 1 Str. 625.
' the
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the mayor was to be chofen out of the aldermen, who were
260 be annually chofen: on a trial at bar, on the queftion of
the validity of the defendant’s election to the office of
mayor, it appeared, that the aldermen prefent at the elec-
~tion had been aldermen for feveral years, and that none of
them bad been re-eleted within a year before: on a bill
of exceptions, the court were of opinion, that the ele@ion
of the mayor was void for want of an annual ele&tion of the
aldermen. But on a writ of error brought ix the Exche-
quer chamber, after two folemn arguments the Judgment ‘
was reverfed, on the principle, that the words “ to be an-
nually chofen” were only dire&ory, and that an annual
ele@ion of them was not neceffary to make an ele&ion in
their prefence good: and the Chief Juftice of the Common
Pleas, who delivered the opinion of the court, compared
this cafe to that of a conftable and other annual officers,
who are good officers after the year is cxP‘nred until ano-
ther be ele¢ted and fworn. And this reverfal was affirmed
in parliament. ‘ , .
WHERE the number of electors is indefinite, and fome
perfons who are unquahﬁed vote in the ele@ion; on the
want of quahﬁcatlon bemg difcovered, it would feem that
the bad votes ought to be reje&ed and the ele¢tion to be
decided accordmg to the majority of good votes. It feems
‘likewife that when, by the conftitution of the corporatlon,
the candidates to be put in nommatxon are not limited to a
particular number ; if fome be quahﬁcd and fome unqua-
{ified, and fome of bath kinds be chofen, the election is
good as to thofe who are quahﬁed and void only as to the
others.—But where, by the conftitution, the number of -
ele@ors is limited, and in that limited number there are
fome who vote without being qualxﬁed it would feem, from
the reafon of the thing, that the-election is void for the
B ¢ whole ;
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whole ; unlefs there be fo many good votes for the candi-
date chofen, as would conftitute a majority of the whole
limited number.—Where the number of candidates is
limited, there feems ftill ftronger reafon why the eletion
fhould be void for the whole, where there are unqualified
candidates, even if none of the latter be chofen; for, per-
'haps, had there been no unqualified candidates, others

might have been chofen in preference even to thofe of the

candidates who were duly qualified.

‘THE town of Bedford is a borough by prefcription, and,
time out of mind, on the Monday next after Bartholo-
mew day, there had been put in nomination twenty-fix
burgefles, who were to choofe from among themfelves
thirteen for common councilmen, which common council-
men, when chofen, had votes at the eletion of the mayor
and other officers of the borough :—Here the number, both
of the eletors and candidates, was limited to the num-
ber of twenty- -fix burgefles —One Benfon, who was a
freeman but not a burgefs, was put in nomination with
twenty-five others, who were duly qualified as burgefles,

and was chofen to be one of the thirteen common council-
men.

On finding that Benfon was not qualified to be one of -

the twenty-fix, the mayor proceeded to a new eletion,
and one Devereux was chofen in the room of Benfon:
Hughes, who was one of the twenty-five burgefles put in
nomination with Benfon, and next to him, had moft votes
for the office of common councilman, profecuted an in-
formation againft the mayor and the twelve common coun-
cilmen, as not being chofen by twenty-fix qualified bur-

gefles (a) ; and it was infifted, either that the whole elec-,

tion was void, or that if it was not, yet Hughes, the per-

(a) ’fhére muft be fome miftake in the report in this place.
fon
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fon who had the greater number of votes after Benfon, was
duly ele&ted, and the fubfequent eleGtion of Devereux was
void. ‘

In fupport of the firft propofition it was faid, that where
by the cuftom of the place a 'determinate number of per-
fons are to choofe, or the eletion is to be made on a par-
ticular day; if it be not made on that day, or not by that
. number of perfons properly qualified, or any one not qua-
lified be chofen, the eleétion is altogether void, and not, in
the latter cafe, as to the unqualified perfon alone: and a-
diftinétion was taken between difabilities apparent at the
time of the nomination, and fuch as might not be difcovered
till afterwards, as where the perfon chofen had not received
the facrament within the year; for fuch difabilities not
- being known at the time of the election, it might perhaps
be unreafonable, on that account, to confider the eleétion
as totally volid from the beginning : but it was contended,
that in the principal cafe, it was in their power to be duly
informed of the truth, becaufe they had all the borough
books in their cuftody, and ignorance could be no excufe,
where they had all the means of information in their
power.

THE Chief Juftice and two of the other judges declared
that what was infifted on by this motion for the profecutor,
would introduce great inconvenience; for if this fhould be
adjudged a void eleGtion as to the whole, then the borough
would be deftroyed, becaufe there could not be another
mayor, nor could any thing be done by common council-
men.—They held, therefore, that if fome candidates un- -
qualified, as Benfon was, were put in nomination with .
thofe who. were qualified, as tlie other twenty-five were,
and an unqualified perfon was chofen, as Benfon likewife

was,
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was, the ele®ion was void as to him only, and not as to
the others who were duly qualified.

BuT the other judge faid, it was not clear to him how
thirteen common. councilmen, who, by the cuftom of the
place, were to be chofen out of twenty-{ix qualified bur-
gefles, could be lawfully chofen out of twenty-five, and
that they might as well be chofen out of any other
number, if the cuftom were once broken through: he
was of opinion, however, that if the ele®tion was good
at all, Hughes, who had the greateft number of votes of
the twenty-five burgeffes duly qualified, next to Benfon,
was duly chofen.

THE court not being unanimous in their opinion, the -
rule was enlarged as to Devereux, the perfon eleted by a
fubfequent eleétion (a), and difcharged as to the reft, and
afterwards the queftion was, whether, if a perfon unqua-
lified were chofen by a majority of good votes, and his
cle&tion fet afide for want of qualification, the perfon pro-
perly qualified, who had the greateft number of votes next
‘to him who was unqualified, thould be adjudged duly
chofen, ot whether there muft be a new cleGion?

THE court held the new election to be good, as well on
account of the circumftance, that it was not known at the
time that Benfon.was rot quaiified, as to avoid what they
conceived to be an incurable inconvenijency.

THE inconveniency to which they-alluded, was the dif-
folution of the corporation, though it be difficult to con-
ccive how that could be the confequence of deciding in
favour of Hughes, any more than that of deciding in fa-
vour of Devereux, becaufe in either cafe the number of
.common councilmen would have been complete.

(a) Here is another proof of the inaccuracy of the report of this
cafe. '
THis
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‘Tuis cafe is different from thofe cafes in general where
. the power of eleCtion is in a felect body, and therefore the
rules which prevail in the latter, cannot with propriety
be applied to the former.—In general, it is fufficient if the

majority of the fele&t number be duly aﬂ'embled but here,

y the very nature of the cuftom, it would feem that no
number lefs than the twenty-{ix can proceed to the elec-
tion at all ; ; the nomination of that exaét number is a necef-
fary preliminary to the eleftion: fuppofe only twenty-five
had been a&ually nominated, could it have been contended
that an ele@ion by thefe was in purfuance of the cuftom ?
If it could not, it feems difficult to defend the judgment
of the court: for the circumftance of one of the perfons
nominated being unqualified, renders the cafe the fame in
effect as if no more than twenty-five kad becn nominated.
But the court went upon the ground of the inconveniency
that would enfue from determining the eleCtion to be void;
a circumftance which ought to be of no weight againft the
manifeft conclufion from the nature of the cafe.

- Hap the want of qualification. in Benfon been known

at the time of the eleCtion, the decifion in this cafe would
alfo have been dire@ly contrary to the authority of other
cafes on the fame point, even on the fuppofition that the
firft eleCtion was only void as to Benfon himfelf: for it bas
been frequently decided, that where a perfon eleCted is un-
qualified, and . the eleCtors at the time have notice of the
want of qualification, their votes to him will be thrown
away ; therefore the perfon who has the next greater num-
ber to the unqualified perfon, as Hughes had in this cafe,
is to be confidered as duly ele€ted (¢).—The firft cafe on
this point is that of the Queen and Bofcawen (4): there

/

(a) Vid. Cowp. 536. ’
(%) Pafch. 13 Ann. B. R, cxted 2 Bur. 1021, and Cowp 537-.

~ten
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' ten vated for Roberts, who was a qualified perfon, and ten
for the defendant, who was unqualified on account of non-
inhabitancy. *Lord Chief Juftice Parker, and the whole
court, held that the votes given for the latter were thrown
away, and Roberts duly eleted. This was the cafe of
an equal number ; but the fame principle applies to the cafe
of a minority. In the cafe of the King and Withers (a),
fve Voters out of eleven, voted for the defendant upon a
fingle vacancy of. a burgefs for the borough of Weftbury :
fix others voted for two perfons jontly: and the court held
that the double votes were abfulutely thrown away. So,
in the cafe of “Taylor againft the mayor of Bath (5),

" twenty-eight eleCtors being aflembled, fourteen voted for

A, thirteen for B, and one for C. A, who had the four-

teen votes, was unqualified, and his incapacity known to

the eleClors at the time. Lee, Chief Juftice, in his direc<
tion to the jury faid, that the votes given to A, with notice
of bhis incapacity, were thrown away. It afterwards came
before the court, when Lee compared it to the cafe of

voting for a dead man, and held that B, who had the thir- -

teen votes, was duly eleCted: and Mr. Juftice Page faid,
that in fuch a cafe, a minority of two only would have
been fuflicient to ele& the other candidate.

WHERE a candidate is propofed in a corporate meeting,
duly aflembled, and a majority of the perfons aflembled
proteft againft any eleion, and do not propofe any other
candidate, the minority may ele&t the candidate propofed.

1N the cafe of Oldknow and Wainwright (¢), it appeared
by a fpecial verdicl, that the right of electing a town clerk
of the town of Nottingham was in the mayor, aldermen,

(a) Pafch. 8 G. 2, B. R. cited 2 Bur. 1020, Cowp. 537.
() Mich. 15 G. 2, B. R. cited Cowp. 537.
() 2 Bur, 1017.
and

»
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" and’ common. council ; that the whole number of ele@ors
was twenty-five,“and that the votes were all equal ; that
out of that number twenty-one aflembled on the z26th of
- May, in'confequence of a regular fummons; that the
mayor put Thomas Seagrave in nomination ; and that no
other perfon was propofed: that nine of the twenty-one
“voted for Seagrave; that the other twelve did not vote at
all;. but eleven of them protefted againft any eletion at
that time, becaufe they alleged the office was already filled
by one Foxcroft, whofe right was then under litigation;
that ten figned a written proteft to this purpofe, and that
another did not fign nor vote, but declared that he fuf-
pended doing any thing: and that the mayor declarcd
Seagrave duly elefted, who took the oaths of office, and
the other requifite oaths, in due manner and form.

In fupport of this eleCtion it was contended, that this
proteft againft any eletion at all, was not a negative either
exprefled or implied againft Seagrave; and that as #o ather
perfon was propofed, and nine voted for him, and none
againft him, he was well eleCted : that if the proteftors had
gone away and left the aflembly, it would have made no
difference, after the bufinels was once begun: and that it
did not appear that the protefters would 7ot have voted for
Seagrave, if they had voted at all.

LorD Mansfield faid he faw no doubt in this cafe. Here
was an aflembly duly fummoned; one candidate was ‘
named; no other was named; the poll was taken; they
had no right to ftop in the middle of the elettion, nor
could the protefters ftop the eleltion of Seagrave, when
once entered upon, in any other way than by voting for
fome other perfon, or at leaft againft him: whereas here
they. had only protefted againft any elettion at that
time. : |

Ix
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IN the cafe of the King and Monday (a), it appeared,
that on the 3d of May, 1775, there were only a mayor
and five aldermen, the feven remaining offices being vacant
by death ; that, on that day, the mayor and four of the
five fubfifting aldermen, aflembled for the purpofe of
- ele@ting feven -burgefles to fill up the vacancies, the fifth
being abfent, and refiding without the reach of fummons:
that previous to any election being had, three of the alder-
men protefted againft the meeting. That the mayor
called on thefe three to nominate proper peifons to fill up
the vacancies, which they then omitted to do; on which
the mayor and the other alderman delivered in a lift of
feven perfons, of whom thé defendant Monday, who was
duly qualified, was one; that the mayor and this alder-
man, fo met, ele@ed thefe feven: but that the other three
protefted and voted againf#? them. That Monday was
placed firft on the lift, as being the propereft perfon to be
fenior alderman. T hat the three protefting aldermen then de-
livered in a lift of feven other burgefles ; on which the mayor
and thie other alderman made an objection to three of thefe
feven for riot having taker the facramient § and to three others
~ for non-refidence ; both which grounds of obje&xon were
known to the threé protefting aldermen at the time of the
~ ele&ion. ‘That in other refpeds the above fix p'erfbﬁé
were all duly qualified, and that Godwin, who was the
feventh, was qialified in every refpe@ whatever.

In fupport of the ele&xon of Monday, it was argued
that two requ tes were neceﬂ'ary to make a good eleéhon 3
a capac:xty in the éleStors, and a capacity in the eleted ;
and that unlefs both concuirred, the election was a nullity.
- With refpe& to the capacxty of the ele&ors, their right
was’ this: they could not fay there thould be #s éledtion ;

N (ﬂ) Cowp' 530, Vido VOIQ i, 4-09.
but
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but they were to elelt; that therefore, though they might
vote and prefer one perfon to fill an office, they could not
fay that -fuch an one fhould not be preferred ; or by merely

" faying, “we diflent to every one propofed,’”’ prevent any

election at all. That their right confifted in an gffirmative,
not a megative declaration: confequently therc were no
effetual means of voting againft one man but by voting for
another : and that even then, if {uch other perfon were un-
qualified, and the ele&or had notice of his incapacity, his
vote would be thrown away.—In fupport of this rea-
foning were cited the feveral cafes above mentioned (a),
and then it was urged, that here it was exprefsly found,
that the three knew of the mcap&cnty of the fix perfons to
whom the objeGtion was now made, and that therefore
their votes as to them were entirely thrown away: and
that confequently .the right of ele&tion being in the ma-
jority of the mayor and aldermen for the time being, and
fuch majority having mety the aflembly was duly confti-
tuted, and the ele@ion of the defendant, though by a mi-

" pority, was clearly a good eletion.,

Lorp Mansfield, in delivering the opinion of the court,

exptefléd himfelf to this effe®.  There are different

kirids of ele@ions ; ele@ions of members of parliament, ver-

derors, corporators, &c. and differeént queftions may arife -
- 6ut of edch. Therefore they muft not be confounded toge-

ther, and the prefent cafe muft ftand upon its own circum-
ftinces. On the ele€ion of 2 member of parliament or a
verderor, where the eleCtors muff proceed to 4n eletion,
becaufe they cannot ftop for that day, or defer it to another

time, theremuft be a candidate or candidates: and in thatcafe,

(2) Regina v. Bofcawen. Rex v. Withers. Taylor v. mayor of
Bith ; and Oldknow v. Wainwiight, - ‘
: there

-
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there is no way of defeating the ele€tion of one candidate
propofed but by voting for another. BuT IN THE BuUSI- -
NESS OF CORPORATIONS IT IS A DIFFERENT THING.
“T'm1sis a motion in the fthape and under the name of
a propofal made to the body by the mayor, who is the pre-
fiding officer, with the concurrence of one of the alder-
men. But the eflential part is, that it is made by the
mayory and he propofes feven perfons together -in one lift,
to fill up feven vacancies. The queftion put, upon thefe
perfons fo propofed, is not, which of them fhall be eleCted
aldermen, but whether the feven fhall be aldermen? The
. only anfwer to be given tofuch a queftion is yes or m.
Suppole he had put it upon an individual. 7 propefe . §.
Is st your pleafure that f. §. fball be cbofen alderman ? The
anlwer muft have been yes or no. It is not a queftion
svhich of two candidates fhall be preferred: but whether
thefe feven perfons fo propofed fhall be chofen. Upon
that motion there is a majority again/t them, both in fub-
Mlance and form. That makes an end of the whole, and ren-
ders it unneceffary to go into the reft of the cafe. But I will
juft obferve upon it. What fort of an elelion is this,
where the mayor propofes feven perfons at once? The
eletors might be inclined to vote for one, two, or three
" of them, and againft the others; therefore they ought to
have been put up in a regular way, and polled for one by
oney and yes or no faid to the propofal of each refpeGively.
Such a complicated cafe never exifted before. And what
‘have the majority in faét done? They have voted for one
who is clearly well qualified and duly chofen. So indeed
are three more, to whom, in fall, there was no folid ob-
jection; for non-refidence is no obje&ion under this char-

ter.~Upon the whole, my opinion is, that the election of
the
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the defendant cannot be fupported ; for there are clearly
ﬁur of the other lift duly clf:&ed. His pofleflion, thereférg,
.is both againﬂ: their right, and _againt the opinion ¢f the
majority.” :

THis Judgment is open to fome remark. It was not .
contended on the part of the defendant, that he alone was
duly eleéted, or that he had a right to the office in preference

" to every one of thofe in the oppofite lift ; the whole courfe
of the argument was founded on the admiffion of the right
of the protefting aldermen to carry the whole eleftion, and
to exclude the defendant, if they exercifed it on proper ob-
jects. It admitted the eleion of Goodwin to be good,

. and that he had a previous right to Monday. It admitted,
likewife; that if the other /ix had been duly gualified to be

eleGted, Monday’s eletion was void. It admitted further,
that if the obje®ion to any of thefe fix, for the want of
qualification, was ill founded, they were to be preferred to
the defendant: but it contended that the eletion of the
latter was good, if the objetion to any of the fix was well
founded : that objection was well founded as to three : the '
defendant, therefore, according to the real fcope of the
argument, was duly eletted to the fifth place. This was
not againft the right of the other four, however it might
be againft the opinion of the majority of the ele&ors.

And as the votes of that majority were thrown away on

three unqualified candidates, the defendant, according to
the principle which had obtained in 4/ the Jormer cafes on
the fubje&, was duly elected, though by the minority.

In the cafe of Oldknow and Wainwright, Lord Mans-
field almof? admits the principle, “ that there is no way of
defeating the eleGion of eme candidate but by voting for

another;” for he fays, *the protefters could not ftop the
Vor. II. . C - elettion
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eleion of Seagrave, when once entered upon, in any other
way than by voting for fome other perfon, or at leaft
againfl bim.”” He here fuppofes fome middle cafe between
that of voting for the perfon propofed, and that of voting
for fome other perfon; but what is the nature of that-
middle cafe it feems difficult to conceive; for after having
qualified the general propofition by the words, “or at leaft
againft him,” he immediately adds, “ whereas here they
had only protefted againft any eletion at that time.”” Now
I cannot conceive in what manner a man car voté againft
a candidate but by voting for another, or by protefling
againft any ele@tion at all. Till the cafe of the King and
Monday, therefore, it feems to have been acknowledged as
a general principle,  that there was no way of defeating
the ele@ion of one candidate, but by voting for another
fuppofed to be duly qualified.”’—And as to all ele®idns but
thofe of corporations, it is in that very cafe admitted to
its full extent.  But in the bufinefs of corporations,”
fays Lord Mansfield, it is a different thing ;> and, after
ftating the circumftances of the cafe, he fays, “itis nota
queftion which of two candidates fhall be preferred: byt
whether thefe feven perfons, fo propofed, fhall be chofen.
Upon that motion there is a majority againft them both in
fubfiance and form. That makes an end of the whole, and
renders it unnecéffary to ga into the ref of the cafe.”” He
means evidently to make a diftin@ion between ele@ions in
corporations and other eleQtions, and to fay, that in the
former there isa way of defeating the ele&tion of one can-
didate, without voting for another, which muft be by.pro-
tefting againft-any eleftion; and, in facl, the circumftance
on which his lordfhip founds his judgment, amounts to no
more than a proteftation agamﬁ any election; for although
" | , the
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the proteftors did vote for others, his lordfhip throws that
circumftance out of the cafe, and fays, ‘“that on the
motion whether the feven perfons propofed fhall be chofen, -
there is a majority againft them both in fubftance and form ;
and that it is unneceffary to go into the ref of the cafe, be-
caufe this circumftance alone puts an end to the whole
queftion.” -

THis diftin€tion between ele&tions in corporations, and .
other ele€tions, feems to have been taken, for the fir# time,
in this cafe of the King and Monday ; and it may be re-

marked, that the principle on which it is founded is inap=-
~ plicable to many cafes of eletions in corporations. “ On
the eleCtion of a member of parliament or a verderor,” fays
his lordthip, ¢ where the ele€tors mu/? proceed to an elec-
tion; becaufe they cannot ftop for that day, or defer it to
another time, there muf? be a candidate or candidates; and
in that cafe, there is no way of defeating the election of one
candidate propofed but by voting for amother. BuT IN
" THE BUSINESS OF CORPORATIONS IT IS A DIFFERENT
THING.”

I APPREHEND, that in the bufinefs of corporations, as
well as in every other cafe, there can be #»s eleftion at all,
unlefs there be a candidate or candidates; and in the cafe
of the eletion of a mayor, or other head officer, on the
- charter-day, or in the cafe of an eletion of an alderman by
the wardmote, as in the city of London, or where the elec-
tors are commanded by mandamus to ele& any officer what-
ever of a corporation, “the eleCtors muf proceed to an
eletion, becaufe they cannot ftop for that day, or defer it
to another time.”’~=The only cafe to which this diftin&ion
can apply, appears to me to be that of a mere voluntary
eleftion on a bye day, to fill up a vacancy which might,
at the difcretion of the eletors, be filled up at any time.

' Ca It

-
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_ It has been remarked (2), “that in corporations by
prefcription, the time and manner of elettion, and the
qualifications, both of the. eleCtors and of the perfons ca-
pable of being eleted, depend principally on cuftom; and
in corporations by charter, on the provifions of the char-
ter.”” ‘This qualification of the propofition was introduced
with a view to the inherent power which corporations have
with refpet to the regulation of their internal concerns; for,
though it be true that all thefe circumftances depend princ:-
pally on cuftom or charter; . yet, fo far as may be confiftent
with the conftitution of the corporation, whether by char-
ter or prefcription, thefe may all be regulated by bye laws.

Tue cafe of Machell and Nevinfon, mentioned in the
preceding volume (4), is an inftance of the power of a cor-
_poration to regulate the time of eletion, where that time is
not abfolutely fixed to a particular day, by charter or cuftom:
there it appeared, that previous to the year 1674, the mem-
bers ufed to be fummoned to meet to choofe a mayor, by order
of the old mayor, fome time about Michaelmas, but not on
a fixed day : on May 26th, 1674, an order was made by the
mayor, aldermen, and common councilmen, that they
fhould for the future meet on the Monday before Michael-
mas day every year to choofe a mayor, under a penalty to
be inflicted on every one who thould wilfully abfent him-
felf.-;-To which regt{lation no objeltion was made.

OF the power of a corporation t6 regulate the manner
~ of election, when no particular mode is eftablithed by char-
ter or prefcription, it will be fufficient to ftate, as an
example, a cafe which lately occurred in the town of
Cambridge on the eleftion of a mayor (¢).—This came
before the court on a fpecial verdi®, found on two

(a) Ante, page 2. (6) Vol. 1, 434. 2 Ld. Rayfn. 1358.
(¢) Newling v, Francis, 3 Term Rep. 189,
iflues,
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ifTues, which had been dire&ed to try the right of the
plaintiff or the defendant to the office.—The firft count .
ftated the plaintiff’s mode of election, which was this:
.the names of all the common council of the borough, pre-
fent at the ele&tion, were to be firft written on feveral
pieces of paper and laid upon the table; the mayor and his
afliftants were to ele&t two aldermen to inclofe the names
in balls of wax, and put the latter into a box; the mayor
and his affiftants were alfo to appoint one other alderman
to take out one of the balls for the bench; and the com-
monalty were to take out one other ball; thofe whofe
names were inclofed in the balls fo taken out, were to
choofe twelve burgefles, three for each ward within the
borough; thefe twelve being firft fworn, were to choofe fix
. other burgefles, two out of two of the wards, and two out
of each of the others; and thofe eighteen burgefles fo
chofen and {worn, were, within an heur, to choofe 3 -
mayor, bailiff, and counfellors of the borough.

‘THE fecond count ftated the defendant’s mode of elec-
tion; which was, that the mayor and his affeffors or coun-
fellors thould eleét one of the commonalty, and that another
of the commonalty fhould be eleted by the commonalty ;
which two being fworn, fhould ele& twelve men of the
commonalty, which twelve thould choofe fix more of the
commanalty 3 and that thofe eighteen, in the prefence of
the c.Ommonalty, fhould fwear, that they would choofe a
certain fit mayor to govern the town, four bailiffs, and four
counfellors; and that the two who chofe the twelve, fhould
nrot be part of the eighteen in the ele&tion,

Tue fpecial verdi& found in fubftance ; that Cambridge
was a borough by prefcription, by the name of Mayor,
Bailiffs, and Burgefles ; that there had not been any one
" unifarm and certain mode of eleCion to thefe offices ufed

C-3 : and
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and eftablifhed in the borough from time immemorial ; but
that it had from time to time been ordered and direted by
bye laws for that purpofe made by the body at large. It
then ftated a bye law made in the 18 Ed. 3, for the eleGtion
of mayor, bailiffs, and counfellors, as fet out in the fecond
count of the declaration ;- which was followed till the toth
of Elizabeth, when the bye law, prefcrii)ing the mode of
cle&ion, ftated in the firft count, was made; and that this
latter mode was ufed from that time till the granting of a
charter in the 36 Car. 2, which direted, that the mayor and
other officers thould be elected in the fame manner as had
- been accuftomed for twenty years paft. The verdict ftated
further, that this charter was granted, in confequence of
a furrender, by deed, of all the franchifes of the corporation
concerning the ele€tion of mayor and other officers; but
that the deed had never been enrolled of record: that the
mode of ele®ion, which had been ufed for twenty years
. before the granting of this charter, was ufed till the 4th
of James 2, who then iflued a proclamation reftoring all
thofe corporations to their former fituation, who had fur-
rendered their charters, but of which the deeds of furrender
had not been enrolled of record: that the corporation of
Cambridge had atted in conformity to the proclamation ;
and that in the year 1786, a bye law had been made efta-
blithing the mode of eleGtion of the defendant fet out in the
fecond count. | ’

IT was contended that, notwithftanding the proclama-
tion, the charter of Charles the fecond was ftill in force,
and that confequently the bye law of 1786 was void; for,
that a corporation could not change its conftitution, as to
the ele@ion of officers, where it was regulated by charter
or a prefcriptive ufage; thoixgh, if the charter or ufage

- o were
- 3 .'




OF CORPORATIONS. - 23

were filent, as it was incident to a corporation to perpe-
tuate themfelves, they might make bye laws to regulate -
the ele@ion of their officers. ~ Here the charter of Charles
the fecond had dire@ed the mode of elettion to be as it had
been for twenty years before; and the power of making
bye laws was only given in a general claufe among other
things: but it could not be fuppofed to have been the
King’s intention to give the corporation a power of un-
doing, by a byarlaw, that which was the chief obje&t of the
" charter. .
" 'THE court were of opinion, that the proclamation, and
the corporation’s having acted under it, put the charter of
Charles the fecond out of the cafe, and that the bye law of
.1786 was good ; for though it was admitted that bye laws
could not alter the conftitution, they inight regulate the
manpger of election, if they did not infringe the charter:
here it was exprefsly found that the mode of ele@ion was
not regulated by any charter or prefcription, but that it
had varied from time to time. The fame power, therefore, -
which enabled the corporation to make the former bye law,
alfo enabled them to fubftitute another in its room.

It was added (a), that it might be a confiderable quef-
tion, whether this bye law of 1786 would not have been
good, even if the charter of Charles the fecond had ftood ;
in the mode of eleQion eftablifhed by the bye law, to which
the charter of Charles the fecond referred, much was left
to chance, which the bye law of 1786 removed ; and as
that did not alter the conftitution, but only “the mode of
election, it probably would not be bad, even if the chartes
of Charles the fecond had ftill continted in force. - |

() By Buller J.
Cq WiItH
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WiTH refpet to the qualifications of the ele@ors and of
the eligible, it has been laid down (2) as a general propo-
fition, that a bye law may limit the number of the former;
but not the number of the latter : becaufe a limitation of
the number of eletors tends to prevent the confufion na-
turally attendant on popular eletions ; a reafon which doex
not in fo great a degree apply to the cafe of the éligible:
but neither branch of this propofition is to be taken in the
full extent of the words in which it is expreflfed; for
neither is every bye law good which limits the number of
ele&tors, nor every bye law bad which limits that of the
eligible,

WiITH refpet to the latter, though a bye law would be
void, which fhould require an additional qualification be-
yond thofe required by the conflitution of the corporation,
or which fhould transfer the right of being elected from a
more numerous body, to 2 body of a more felect defcrip~- .
tion; yet a bye law, requiring the nomination of a parti~
cular number of candidates, out of the whole number of the
perfons eligible, ‘ard that the eleCtion fhould be of one of
the candidates fo nominated, would be good.

~ ‘THUs where it appeared, that Edward the third granted
by charter to the burgefles of Dartmouth, the privilege of
electing from among themfelves a mayor every year; that
by particular conftitutions made in the reigns of Queen
Elizabeth and King James, and long ufage in conformity
to thofe conftitutions, the common council had propofed
two perfons to the freemen, of whom the latter chofe one ; *
' byt that, in 1681, a bye law had been made repealing all

(a) Inthe cale of Philips, mayor of Carmarthen, Trin. 1749, 22, .
23G. 2, B. R. cited 3 Bur. 1833, 1836, 1838, Lee v. Wallis etal’,
27 Jan. 1756, cited 3 Bur. 1833,

former
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former bye laws, and enalling, that for the future, ele@ions
fhould be made without the previous nomination of par-
ticular candidates : the court held, that, though by the grant
of Edward the third, the eleftion was to be from the freemen
at large, yet it might be reftrained by bye laws and ufage,
to the choice of one out of two propofed by a fele& body ;
but that the bye law of 1681 had well reftored the confti-

tution to its primitive ftate {a). '
So, where it appeared by a fpecial verdict, that by char-
-ter, the mayor of the borough of Macclesfield was to be
chofen by the capital burgefles out of the. capital burgefles,
who confifted of twenty-four; that for fifty years paft, by
an ufage founded on a bye law which was not, at the time
of the verdi&, extant in writing, the xommon burgefles had
put five of the capital burgefles in nomination, out of which
five the capital burgefles had chofen one to be mayor; that
there were no traces before thefe fifty years of any ele&ion
~in any other manner: and that, in the prefent cafe, the
common burgefles had met on the charter day,' and put in
nomination eight capital burgefles, of whom the plaintiff
was one, and had the majority of capital burgeffes in his.
favour: the court held the ufage to be good, as’it had a
tendency to prevent popular confufion; but that the elec-
tion of the plaintiff was void, becaufe it purfued neither the
charter nor the bye law : it did not purfue the charter, for
_ that dire&ed the eleCtion to be out of the capital burgefles.
at large, and here the number was confined to eight; and
jt.did not purfue the ufage, becaufe more than five were
" nominated, which might produce that confufion againft
which it probably was the intention of the bye law to

\ . provide (5).

{a) Salk. 190, 191, | (%) Barber v. Boulton. 1 Str. 314.
. - BUT’ )
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BurT, in the caft of Tucker, mayor of Weymouth, where
it appeared that the charter directed the election to be made
out of four perfons to be nominated out of the burgeffes or
inhabitants at large, and that 2 bye law made by the mayor
and aldermen direCed it to be made out of four perfons to
be neminated out of the aldermen, or of whom one at leaft
fhould be an alderman; the court of King’s Bench held
this bye law to be void, and on a writ of error the houfe
of lotds affirmed the judgment (a).

WiITH refpe& to the eleftors, though a bye law re-
ftraining their number may be good, yet that reftraint muft
be within certain limitations: It cannot ftrike off an in-
tegra7 part of the eletors; nor trangfer the right of elec-
~ tion from the body at large to a feles? number independent
of that body ; nor impofe a qualification inconfiftent with
the charter, or unconne&ed with their corporate cha-
ralter. - '

THE firft remarkable cafe on this fubjet, is “ the cafe
of corporations” in the 40 and 41 El. (4) of which the fub-
ftance was this~—=Several cities and towns had been in-
corporated by charters which direQed the eleCtion of
mayor, bailiffs, aldermen, and other principal officers, to be
by the commonalty or burgefles indefinitely: by long con-
tinued ufage, thefe ele@tions had been made by a felet
number of the principal perfons of the commonalty.or bur-
gefles, under the name of common council, or fome fimilar
denomination, and not by the commonalty or burgefles at
large, or fo many of them as chofe to be prefent at the
eleftions: feveral attempts had been lately made, in fome
corporations, in oppofition to this ancient ufage, to intro-

(a) Rex. v, Tucker, mayor bf Weymouth, Pafch. 14 G. 2, cited
3 Bur. 1845, .

b) 4 Co. 78, Jenk.271.
(&) 4Co. 78, Jenk.273 duce
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duce popular ele@ions; on which the lords of the councjl
thought it of importance to fubmit this queftion to the
judges, ¢ whether the ele&tions made according to the
ancient ufage were good in law, notwithftanding the terms
of the charters, which gave that privilege indefinitely to all
the commonalty i* and it was refolved by the juftices,
fays Lord Coke,  upon great deliberation and confer-

ence had among themfelves, that fuch ancient and ufual

eleCtions were good and well warranted by their charters,
and’ alfo by the law} for in every of their charters they

have power given them to make laws, ordinances and con-

ftitutions, for the better government and order of their
_cities or boraughs, &c. by force of which,and for avoiding
of popular confufion, they, by thetr common affent, conftitute

and ordain, that the mayor or bailiffs, or other prineipal
officers, fhall be eleted by a feleCted number of the prin-

cipal of the commonalty, or of the burgefles, and preferibe
alfo how fuch felefted number foall be chofen; and therefore
fuch ordinance and conftitution was refolved to be good,
and agrégable to-the law and their charters, for avoiding of
popular diforder and confufion: and although now fuch
conftitution or ordinance cannot be thewn, yet it fhall be
prefumed in refpe& of fuch fpecial manner of ancient and
continual eleCtion (which fpecial eleftion could not begin
without common confent ), that at firft fuch ordinance or con-
ftitution was.gnade.” | |
Two obfervations occur on this cafe. Firft, That the
bye law confining the eletion to a fele€t number of elec-
tors, was prefumed to have been made by the common affent
of the whole corporation, by virtue of the snberent power
of corporations to make bye laws, and not by a fele@ body
exprefsly empowered to make bye laws by thé provifions
of the chagfer: Secondly, That the fele@ number, to

whom
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whom the power of election was fuppofed to be delegated,
were prefumed to be the reprefentatives of the whole body
chofen in the manner prefcribed by the bye law itfelf, for
the:fpecific purpofe of the eleCtion; and not a difine? body
appointed by the charter, and independent of the common-
alty at large.

‘THE cafe in which the general propofition was eftablifhed,
« that the number of ele@ors may be reftrained by a bye
Jaw; but that a bye law cannot narrow the number of
the perfons out of whom the ele€tion is to bg made,” is that
of Philips, mayor of Carmarthen, which occurred in 1749,
and was folowed by that of Lee and Wallis in 17456 (2);
but of neither of thefe cafes are we acquainted with the
particular circumftances, as they do not appear to be any
where particularly reported : of the latter, we only know
that it confirmed the propofition which had been eftablifhed
in the former ; with refpet to which all that we can colle&
from the different places in which it is cited (5), is that,
though it was afferted on the one hand  that the common
council were chofen out of the burgefles, and not out of the
commonalty at large, and had never been part of the com-
monalty,” it was affirmed on the other, ¢ that there was
no common council difiné? from the commonalty, and
as a feleCt body ;”’ that the bye Jaw on which the queftion
arofe was made by the whole body; and that on one fide it
was faid to have been held, * that a bye law could not ex-
clude an integral part of the ele&tors,” while on the other
hand, it was aflerted, ¢ that that queftion was not deter-
mined.” But what were the terms of the bye law, or the
- circumftances of the eleftion of which the validity was

contefted, we are not told.

(2) Vid.ante,p. 24. (54) 3 Bur. 1833,1835, 1836, 1838, 1839, 1840.
' T&E
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THE cafe in which it was finally g!ecidgd « that a bye
law cannot exclude an integral part of the eleCtors, nor im-
pofe a qualification inconfiftent with the charter, or un-
connefted with their corporate charalter,”” was that of
Spencer, common councilman of Maidftone, of which the
circamftances were thefe: by a charter, bearing date 17th
of June, 21 G. 2, the corporation of Maidftone was to'con-
fift of a mayor, thirteen jurats, including the mayor, forty
common councilmen, and commonalty ; the ele@ion of the
. mayor was to be by the jurats ; of the jurats, by the mayor,
jurats and common councilmen, exclufive of the common-
alty; and of the common councilmen, by the mayor, ju-
rats, and commonalty, including the common councilmen,
out of the principal inhabitants of the town and- parith;
and power was granted to the mayor, jurats, and common
council to make bye laws.

UNDER this power the mayor, jurats, and common
council, on the 18th of Auguft, 1764, made a bye law,
¢ That on every future eletion of common councilmen,
the mayor, jurats, and common council for the time being,
and fuch of the common freemen for the time being, who
thould refide in, and fhould refpectively have gone through
and ferved, for the fpace of one whole year refpectively, the
feveral offices of churchwarden and overfeer of the poor,
refpeclively, for the faid town and parifh, or the major part
of fuch mayor, jurats, common councilmen, and common
freemen qualified as aforefaid, fhould aflemble themfelves
together in the court hall of the faid town and parith; and
being fo aflembled——fhould by themfelves, withaut the
prefence or concurrence of any of the commonalty of the
. faid town and parifh, ele& one or more of the principal in-
habitants of the faid town and parifh to be a2 common
councilman or common coupcilmen, of the faid town and
parifh.”? - ,

THE
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THE defendant juified his alting as a2 common coun-
cilman on an eleCtion under this bye law, and had a verdi&
in‘his favour ; and the queftion of the validity of the bye law
came before the coart on a motion in arreft of judgment.

‘THE court were of opinion, that this cafe was not to be
compared to thofe, in which there was a common council
fuppofed to have been created by the commonalty, and
therefore poflefling the original power of the latter; be-
caufe the charter having exprefsly conftituted the common
council, they were to be confidered as a diftin& body, in-
dependent of the commonalty, who therefore formed an
integral part of the eleGtors appointed by the charter ; for
which reafon, had the bye law confined the right of eleétion
to the mayor, jurats, and common council, it would have
.been clearly void: it had not, indeed, done that, but it had
excluded fuch of the commonalty as did not poflefs a quali--
fication which had no conneltion with their corporate

‘chara&er, and which was not required by the charter: it
confined the right of voting to fuch as had ferved for one
whole year the offiées of churchwarden and overfeer of the
poor refpetively : this put the whole power of ele&tion in

. the makers of the bye law themfelves, and in perfons who
had no conneftion with the corporation; for the parfon
had the nomination of at leaft one of the churchwardens,
and the makers of the law themfelves had the appointment
of the overfeers, becaufe fome of the jurats were borough
‘juftices by their office, and had an exclufive jurifdic-
tion (4). In thofe cafes, in which a bye law, confining the
right of ele€tion to a fele&t number, would be good, an ufage
to the fame effe, of however long continuance, if unfup-
ported by a bye law, would be void (5). ’

(a) Rex v. Spencer, common councilman of Maidftone. 3 Bur.,
18271840, ‘ (6) Rex v. Tomlyn etal’, B. R, H. 316.

WHERE,
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WHERE, by cuftom or by charter, a particular day was
appointed for the election of a magiftrate, by common law
the ele@ion muft have been on that precife day; and in
the cafe of a cuftom, if the plaintiff in a declaration for a
falfe return to a mandamus, had laid the day of his eleGion
right, but at the trial had proved it to have been on a dif-
ferent day, he would have failed in his attion, becaufe he did
not bring his ele@ion within the cuftom: but if he had laid
a wrong day in the declaration, and proved an eleétion on
the right day, he would have maintained his a&ion, pro-
vided the day laid in the declaration had been before the
aCtion brought, becaufe the day laid was not material to the
cuftom (a). |

By the ftatute of 11 G. 1,c. 4, after reciting “ that, in
many cities, boroughs, and towns corporate, the eleCtion of -
~ the mayor, bailiff or bailiffs, or other chief officer or officers,
was, by charter or ancient ufage, confined to a particular
day or time, without any provifion how to at or proceed,
in cafe no ¢leCtion were then made; and that it frequently
happened, that by charter or ufage, particular alts were .
~ required to be done at ¢ertain times, in order to complete
" fuch eleCtions, and that by the contrivance or default of thé
perfon or perfons who ought to hold the eourt, or prefide
in the aflembly where fuch ele&ions were to be made, or
fuch alls to be done, or by accident, it had fometimes
happened, and might frequently do fo, that no courts or
aflemblies had been held, or ele€tions made, or fuch alts
done within the time fixed for that purpofe; in which
¢afes, if eleCtions of fuch officers could not afterwards be
made or completed, or if in confequence of fuch omiflion,
the corporation fhould be diffolved, great mifchiefs might
enfue:” it was enaéted, * thatif in any city, borough, or

town



32 THE LAW

\

town corporate, no election fhould be made of the mayor,
bailiff or bailiffs, or other chief officer or officers of fuch
city, borough or town corporate, on the day or within the
time appointed by charter or ufage for fuch ele@ian, or
fucb elettion being made, fhould afterwards become void, whe-
~ ther fuch omiffion or avoidance fhould happen through the
default of the officer or officers who ought to hold the
court, or prefide where fuch election was to be made, or by
any accident or other means whatever, the corporation
fhould not thereby be deemed or taken to be diffolved, or
difabled from eleéting fuch officer or officers for the future:
but that in any cafe where no eleftion fhould be made as
.aforefaxd it fhould and. might be lawful for the members or
pcrfons of fuch cnty-vborougb or corporation, who had
right to vote or be prefent at, or to do any other a&t ne-
ceflary to be done, in order to or for the completing of
. fuch eleCtion, and they or fuch of them as fhould not be
hindered by any reafonable impediment or excufe, were
thereby required, refpectively, to meet or affemble together
in the town hall, or other ufual place of meeting, for mak-
ing fuch election, within fuch city, borough, or town cor-
porate, on the day next after the expiration of the time
within which fuch election ought to have been made, un-
lefs fuch day thould happen to be Sunday, and then upon
the Monday following, between the hours of ten in the
morning and two in the afternoon of the fame day; and
that the members or perfons having right to vote at, or to
do any other a& neceffary to be done in order to fuch
ele&tion, or fuch of them as thould be fo affembled or met
together, fhould forthwith proceed to the eleftion of a
anayor, bailiff or bailiffs, or other chief officer or officers
for fuch city, borough, or corporation, and to do every act
neceflary te be done, in order to or for the completing of

fuch eleftion, in fuch manner as was wfual in, or in order
to
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to the ele@ion of fuch officer or officers, on the day or
within the time appointed by charter .or ufage for fach
eletion; and that in cafe upon fuch day of meeting,
thereby appointed for fuch election, the mayor, bailiff or
bailiffs, or other proper officer or officers, virhoought to
have held the court, or prefided at the aflfembly for fuch
ele®ion, or doing any other alt neceflary to be done in
order to fuch eleGion, if the fame had been made or done
on the day fixed, or within the time limited by charter or
ufage for that purpofe, fhould be abfent, then fuch other
perfon having a right to vote, being the ' neareft then
prefent in place or office to the perfon or perfons fo ab-
fenting himfelf or themfelves, thould hold the court or pre-
fide in the affembly, and fhould have the fame power and
authority in all refpellts therein, as.the mayor, bailiff or
bailiffs, or other chief officer or officers of the fame city, .
borough, or town corporate, at any court or affembly for the
eletion of officers for fuch place, or for doing any other aét
neceflary to be done in order to fuch ele&tion” —f, 1.

“ PRovIDED always, that no fuch eletion, nor any aét
done in order thereunto, fhould be valid, unlefs as great a
number of perfons having right to be prefent at; and vote
_ therein, fhould be prefent at the affembly holden for fuch
purpofe, and concur therein, as would refpectively have
been neceflary to be prefent, and concur in fuch eletion
or att in cafe the fame had been made or done upon the
" day, or within the time appointed for that purpofe by the
* charter or ufage of fuch city, borough, or corporation, fave
ing only, that the prefence of the mayor, bailiff or bailiffs,
or other chief officer or officers who ought to prefide fhould
not be neceﬁ'ary e I -

AND it was further enalted, « that if any mayor, bailiff

or bailiffs, or other chief officer or officers of any city,
VOL. II, - | D ~ borough,
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borough, or town corporate, thould voluntarily abfent him-
felf or themfelves from, or knowingly and defignedly pre-
vent or hinder the eletion of any other mayor, bailiff or
other chief officer in the fame city, borough, or town cor-
porate, upon the day or within the time appointed by char-
ter or ancient ufage for fuch eletion, the perfon or perfons
fo offending, being thereof lawfully convicted, fhould, for
every fuch oﬂ'encé, fuffer imprifonment for the fpace of
fix months without bail or mainprize, and fhould be for
ever difabled to take, hold, or exercife any office belonging
to the fame city, borough, or corporation”——f{. 6.

AND it was further enacted, “ Thatifit fhould happen
that noelection fhould be made of the mayor, bailiff or bai- -
liffs, or other chief officer or officers of any city, borough,
‘or town corporate, on the day or within the time appoint-
ed by charter or ufage for that purpofe, and that no election
of fuch officer or officers fhould be made purfuant to the di-
rections before prefcribed, or fuch election being made fhould
afterwards become woid, in every fuch cafe it fhould and

-~ might be lawful for his majefty’s court of King’s Bench,on

motion to be made in the faid court, to award a writ or °
. writs of mandamus, requiring the members or perfons of
~ fuch city, borough, or town corporate, having a right to
vote at, or to do any other a&t neceflary to be done in
order to fuch election refpe&ively, to aflemble themfelves
‘on a day and at a time to be prefixed in fuch writ or writs,
and to proceed to the election of a mayor, bailiff or bailiffs,
or other chief officer or officers, as the cafe fhould require,
and to do every a& neceflary to be done in order to fuch
election, or to fignify to the faid court good caufe to the
“contrary, and thereupon to caufe fuch proceedings to be
had and made, as in any other cafes of writs of mandamus

granted by the faid court for ele@ion of officers of cor-
| | | ; porations;
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porations; and of the day and time appointed in and by
any fuch writ or writs of mandamus for holding fuch af-
fembly, public notice in writing fhould, by fuch perfon as
the faid court fhould appoint, be affixed in the market-place,
or fome othér public place within fuch city, borough, or
town corporate, by the fpace of fix days before the day fo
“"appointed, and fuch officer and other perfon refpedtively,
" fhould prefide in fuch affembly, as ought to have prefided at
the ele€tion of fuch mayor, bailiff or bailiffs, or other chief
officer or officers, or at the doing any other a& neceflary
to be done in order to.fuch eletion, in cafe the fame had
been made or done on the day in the former part of the act
prefcribed for that purpofe’”’—f, 2,

AND after reciting, thatin certain boroughs and towns
" corporate, the mayor, bailiff or bailiffs, or other chief
officer or officers, was or were to be nominated, ele€ted, or
{worn at a court leet, or view of frankpledge, or fome other
court, and that by reafon of the contrivance or default of
the lord or his fteward, or fuch other officer by or before
whom fuch court ought to be held, in not holding the fame,
or by fome accident, it had happened, and might thereafter
happen, that no due nomination, election, or fwearing of
fuch mayor, bailiff or bailiffs, or other chief officer or offi-
cers had been or might be had or made;” it wag further en-
aCted, “ that it thould and might be lawful for his Majefty’s
court of King’s Bench, on motion to be made in the faid
court, to award a writ of mandamus, requiring the lord or
his fteward or other officer, by or before whom fuch cour¢
ought to be held, to hold, or caufe to be holden, fuch court
leet or other court, and to do every other att neceflary to’
be done by him in order to fuch nomination, election, or
fwearing, at fuch day and time as fhould be for that purpofe

. judged proper by the faid court of King’s Bench, and thould
D2 . be
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be appointed in fuch writ, or to ﬁgmfy to the .faid court
good caufe to the contrary, and thereupon to caufe fuch
proceedings to be had and made, as in other cafes of writs
of mandamus granted by the faid court, for holding of any
court ; “and of the day and time appointed in and by any
fuch writ of mandamus for holding fuch ceurt, public no-
tice in writing fhould, by fuch perfon as the faid court of .
King’s Bench fhowd appoint, be affixéd in the market-
place, or fome other public place within fuch borough
or town corporate, by the fpacé of fix days before the day
fo appointed: and that where a nomination of perfons, in .
order to the eleion of any fuch mayor, bailiff or bailiffs,
or other chief officer or officers, was to be made at fuch
court leet or other court, in evei'y fuch tafe, after fuch no-
mination made, all and every other a& and a&ls neceflary
to be done in order to fuch eletion, fhould be had, made
and done at fuch aflembly, and in fuch manner and form
as the fame ought to have been had, made and done, in
cafe fuch ele&ion had been made on the day next after the
expiration of the time prefcribed for fuch eleGtion by the
charter or ufage of fuch borough or corporation, according
to the direGtions before mertioned in the a&t”—{. 3.

ON this ftatute it has been frequently determined, that
the power of the court to grant a mandamus to go to an
election, is not confined to the cafe whera there has been no
- eleftion at“dll: but that where there has been an ele@ion
in point of falt, yet;if from the circumftances laid before -
the court, it fhall appear clearly that the ele€ion cannot be -
fupported, a mandamus fhall iffue; but that if the ele@ion
appear doubtful, no mandamus fhall iflue, till the perfon
altually exercxﬁng the office, be oufted by judgment in quo
" warranto. -

THE firft cafe we find reported on this fubje is that of
Bofliney, otherwife Tintagel, in Cornwall, which occurred

in
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in the 8 G. 2 (a); and in which the application for aman-
- damus to go to the eleftion of a mayor, was oppefed, on
the ground, that on the ufual day one Robins was chofen
and fworn into thc office; and it was therefore contended,
that as there was an altual officer, he ought to be oufted

- before a mandamus fthould be granted. But the court, on

confideration, held that the writ ought to iffue; the words
of the a&t being,  if no due ele€tion be made,’” and Robins
not having the fhadow of a right:—~The intention of the
ad, they faid, was to give the corporation a rightful efficer
as foon as poffible, whereas this pretence would wafte the
whole year: they did not, however, lay this down as a ge-
neral rule; ‘but faid that thefe writs were difcretionary, and
that they might refufe the application, where there was a
probable eleftion and room to doubt.~~They added that, in
the prefent cafe, no harm was done, becaufe this was not a
peremptory mandamus, and it might be returned that there
was a rightful officer (&), ‘ ,

In a cafe (¢), which occurred the next year, Lord Hard-
wicke mentioned this cafe of Tintagel as the only cafe in
which fuch a mandamus had been granted ; and he faid the
reafon of it was, that it was quite a clear cafe, and the cor-
poration was without a mayor otherwife, he faid, it would
. not have been granted.

In the report of another cafe (4), in the fame year, the
‘fame chief juﬂice is reported to have faid,- ¢ that this was

(a) Cafe of the Borough of Boﬂiney, alias Tintagel, in Comwa.ll
2 Str. 1003,

N. B. It is not the firft cafe of 3 mandamus to go to the eleGtion of
a mayor; but the firft were there had been an aftual eleftion.  Vid.

Aundr. 279.
(6) Qu. Whether the latter obfervation will not apply to ewpry cafe ?

" (¢) Rex v. Holmes, H. 9 G. 2, B. R. cited 3 Bur. 1454

(4) Rex v, corporation of Oxford, M. 9 G. 2, B. R, H. 178.
D3 - - aremedial

)
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a remedial law, and that therefore the court fhould make i¢
as effeCtual as the wordé, or any conftrution of them could
warrant ; and that the court had always made a liberal con-
firu&tion of them: and to have mentioned the cafe of
Tintagel as an example. |

IN a cafe about five years after this (a), it was held, that
though it appeared in point of fa&, that there was an
eleGion, yet if on confidering the circumftances, there was
good reafon to think it void, the court would award a man-
damus to go to a new eleCtion, and not wait the event of
any controverf{y about the former.

IN the cafe of the common councilmen of Carmar-
then (4), this point was more folemnly determined.—I¢
appeared, that on the day after the charter day, one J. S.
was eleCted mayor by the burgefles at large ; but that J. N.
who prefided at the eletion, was not the next perfon in

_tank or office to the mayor of the preceding year. The
. Chief Juftice (¢), in delivering the opinion of the court,
~ obferved, that it had been faid, that the court was only
empowered by the ftatute to award a mandamus,  where
it fhall happen that 7o election of a mayor, or other chief
officer of a city, borough, or town corporate fhall be made
upon the day, or within the time appointed by charter or
ufage for that purpofe; or where no elec?ion of fuch officer
fhall be made purfuant to the dire€tions of this ftatute ; or
fuch eleftion being made, fhall afterwards become void ;"
and that it had been inferred, that as there had been, in the
prefent cafe, an ele&ion in point of fa&, of a mayor, and
. that election was not yet determined to be void, the court -
could notaward a mandamus to proceed to a new eleGtion,

(a) Cafeof Aberyftwith, 2 Str. 1157, Tr. 14 G. 2.
(4) Rex v. Newtham et al’, common councilmen of Carmarthen, -
Sayer 2z, Vid, vol, 1, 403, (<) Ryder,
| Byt
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But he faid, the court were of opinion, that the words “ no
cleCtion” in the ftatute, ought to be conftrued * no legal
election;” and that confequently, though there had been
an election in fal, the court had a difcretionary power, on
confidering all the circumftances of the eleftion, to award
or not to award a mandamus, as the juftice of the cafe might
require : that if, on all the circumftances of an election in
facl, the legality of it were doubtful, the court ought . not
to award the writ, it being proper, in fuch a cafe, that the
legality of the eleCtion.fhould be tried in an information in
" the nature of quo warranto: but that if upon all the cir-
cumftances of an eletion in fa&, it appear clearly to be il-
‘legal, the court ought to award the writ, becaufe it would
.be nugatory to try the legality of it in that way. The
“eleion, in the prefent cafe, was clearly illegal, becaufe'the
perfon who ought, by the direClions of the ftatute, to have
prefided at it, did #e¢ prefide—and therefore the mandamus
was awarded.

ONn the authority of this and the preceding cafes, was
decided that of Cambridge (a), of which the circumftances
were thefe :=~On the charter day they had in fa& chofen a
perfon to be mayor ; butit appeared that he was an officer,
of the army juft gone to North America, and that there
was not the leaft probability of his returning before the ex-
piration of the year. The court held this to be merely a
colourable eleftion which could not.be fupported; and
therefore, on the principles laid down in the cafe imme-
diately preceding, awarded a mandamus to go to a new
eleGion. , _
- It is no objeltion, that the application is not made -
~ within the year,——On this point Lord Hardwicke, in a

‘ (a) Rex v, Mayor, &e¢, of Cambridge, 4 Bur., 2008, vid. vol. 1 » 339
D .4 o cafe
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~ cafe before mentioned (a), exprefled himfelf to this effe&@ ;

¢ that, whatever might be the intentron of the a& in this
refpelt, there were no words to confine the application for
a mandamus to the year ; that as the purpofs of the a& was
to prevent the diffolutionsof corporations, and to give an
opportunity for the eleCtion of head officers, though the
regular time had paffed, he thought the mandamus fhould
iffue, though it appeared there had been no miayor, that is,
no legal mayor for fome years; for though there had been
-eletions, the perfons eleted had béen fucceflively oufted
by judgments in quo warranto informations.’’

IN a fubfequent cafe (%), which occurred in the 16 G. 2,
application was made for a mandamus to proceed to the
eleCtion of bailiffs, coroners, chamberlains, and the other
annual officers of the corporation of Scarborough, there
not having been any good officers fince the year 1736; and
of thofe who had in fa&t been chofen, feveral having had judg-
ment of oufter againft them: on confidering the cafes of
‘Tintage] and Aberyftwith, we are told, the court granted
the application, as there was no reafonable expeétation of
fupporting the right of the prefent pofleflors: and they
granted it not only for the head officer, but alfo for the
others, as they were neceflarily conftituent parts of the cor-
poration, and equally within the reafon of the ftatute.

BuT where there is a mayor or other officer in point of
fact, he ought to be made a party to the rule to thew caufe
why a2 mandamus fhould not iflue for a new eletion.— A
rule had been granted, calling on John Bankes, Efq. lord
of the leet for the borough, manor, or lordfhip of Corfe-
Caftle, in the Ifle of Purbeck, in the county of Dorfet ;
and alfo on the fteward and bailiff, and deputy bailiff of the

- (2) Rex v. corporation of Oxford, B. R. H. 178, Ante, p. 37.-
(&) Cafe of the corporation of Scarborough. 2 Str. 1189,

lget
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feetand borough; and alfo on twenty-four other perfons,
who had been fummoned, and ready to be returned as a °
jury to a former court of the leet: to fhew caufc why a
writ or writs pf mandamus fhould not iflue, dire€ted to
them, requiring the lord and his fteward to hold a court.
leet, and the bailiff; ¢r, in his abfence, his deputy, to return
and deliver to the faid court leet the pannel or lift of the
jury, by the deputy bailiff fummoned on the 24th of O¢to-
ber preceding; and requiring the fteward, at the court fo
“to be holden, in the ufual manner to SWEAR THE SAID
JURY; and alfo requiring them the aforefaid jurors fo im-
pannelled and ready to be fworn as aforefaid, to be fwom
in due form at the faid court, and then and there to"pro-
ceed to the eleCtion of a mayor of the faid borough of
Corfe-Cattle for the prefent year, and to do every a& ne- .
ceflary to be done by them rgfpectively for that purpofe, ac-
cotding tothe form of the ftatute in fuch cafe made and
provided.”

~Cause was not fhewn on the merits; but objeQion
taken to the want of notice to the perfon actually in pof-
feflion of the office of mayor, who, it was faid, ought in
c’ommon juftice to be heard in defence of his right, before
_the iffuing of a mandamus to procéed to the election of
another in his ftead.—T he court were of this opinion ; and,
the rule having been amended by inferting the name of the
actual mayor, caufe was afterwards fhewn againft making
the rule abfolute.—On -which occafion Lord Mansfield
propofed, that the counfel for ‘the defendants thould file
their affidavits, that the profecutor’s counfel might be able
' to judge whether, on the afhdavits on both {ides compared
together, it was a doicbtful elettion, and fit to be tried on
an information in pature of quo warranto, or whether it
was a mere colourable ele€tion, and clearly void: for that,
jf the former fhould prgve to be the cafe, the court ought

nof
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not to grant the mandamus; if the latter, they ought.—
The counfel for the profecutor intimated, that if he thould
find that the eleCtion was doubtful or queftionable,-he would
purfue the rule no further, and afterwards, having read
the affidavits, gave it up (a). |

. Lorp Mansfield further obferved in this cafe, that the
rule, as it ftood, confining the mandamus fpecially to the
very individuals who were fummoned on the 24th of Oc-
tober, was certainly wrong. So.that it could not be made
abfolute in that form, ‘

O the third fection of this ftatute, a mandamus will lie,
commanding the proper perfon to hold a court leet, in or-
der that a particular perfon may be prefented and fworn
into any of the offices within the intent of the ftatute, on a
fuggeftion of his having been duly elelted.

THis appears from the cafe of the King and Willis; _
- which was an application for a mandamus, to be direéted
to the defendant as fteward of the court leet for the borough
of Chriftchurch, in Hampfhire, commanding him to hold
a court leet; and to fwear and charge a jury to prefent all
things proper to be prefented, in order that they might
prefent to the fteward John Dale, the perfon duly eleted
mayor of the borough. In fupportof the motion an affida- -
vit was produced, ftating the conftitution of the borough,
and that Dale had been eleted mayor.—In oppofition to
“the application an affidavit was read, ftating the ele&tion of .
another perfon to the office : and it was contended, that on
the fe@ion which was made the foundation of the motion,
a mandamus would not lie for prefenting a particular-perfon,
but only a general mandamus for holding a court leet, and
- doing all things neceflary for the eletion of a mayor,
It was likewife contended, that as, in the prefent cafe, there

(a) Rexv.Bankes, Efq. et al’y 3 Bur. 1452, |
were







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































